PUBLIC LAW RBCARD X0O. 5721

In the Watter of the Arbicration Bebwesen:
BURLINGTON NORTHERN SANTA FE
RATILWAY COMPANY NMRB Case No. 29
Claim of D. A. Rector
Dismiss
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UNITED TRANSPORTATION UNION

STATEMENT OF CLAIM: Request on benalf of Southern aliforniz

Toreman . A, Rector for reirnstatemsnit o service

time lost without deduction of ouiside earnings, with all seriori
rights unimpaired, and will all
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service with the Carrier began on February 2, 2004. I Octcher

24604, tnpes Carrier suspended Claimani based on a Level § viglaticn

Zor conduct unbscoming an emplovas Thne Carriesr subsegueni_y
reingtated Claimant

effect a Policy for Tmpicyer Performance
It is described in Award 1 of PLB €332

There is no indication that PEPA was the nroduct
argaining. PEPA has been in effect

00
-ty

coliective bharg s since
July I, 2000 and was revised effective March &, 2€0i [zha
only ravision is as to subiect area not ners at issuse!

Uncer PEZPA, certain infractions zas are defined as
“Sericug Rule Vieolationg” cr “level 87 violations. Level
§ infractions carry with <them cprescribed rscoxrd
suspensions, peossiblie actual suspensicns, an

prokaticnary pericds PEPA provides that “a second
serious Iincident within a 36-month review period will
sunject the empliloyes to digmiggal.”
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Case No. 32, Ciaim @f D. A, Rector
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Fursuant o a Switching COperations Fatality Bnalysis (“SCFA~)
conductad by the Fecdexal Railway Administwation {“FRAY), the
Carrier establishecd a 1ist oI “Ssven CZeadly 8ins”, which are
incorporatec into its Rules. One of ths “Seven Deadly S8ins” is
running. Specifically, Rule §-1.5.3 provides, ir relevant part,
"Zxcept In emergency, running is not permitied in the performance
cof C:Ut}*' Y
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performing “operaticns Lesting” during which they cbserved C

allegeciy running while gwitching,

By lattier dated TFebpruary 14,

Y
Claimant to attend arn investigation
nis alleged running while on duty.
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BoTh Mr», Welte angd Mr, Mills zackrnowl=ad
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The instant claim for Claimani’'s reingiatement was presented
in due course, was progressed on the vroperiy in the usual manner,
pat without resolution; and it was submitted o this Board for
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POSITIONS OF THE PARTIES: The Carrier arcues that it p

i
substantial evidence, that Claimant was runnino across 2 =racks
and that s wviolated Its Rule which prohibitfs =running

" : ¥ '_e . Ay g = —a — = n o . rr _ -
1 a ionary aefinition cf “running c gac

T an in : X =
rapidl It ceontends tnat Claimant’'s acticns
const i Carrier asseris that in situations such
as thi nflicting testimony, the Hearing Cfficer
is in o evaluace such testimony It ceontends
that = cept that evaluaition, and malintains that
its dis cermination was bassd on gubstantial evidence

Tion’s reguest for classyoom
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crainin g Cl &Nt s coul hig previous Level
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The Carrier urges thaz tLne
dismissa. be upheld. Tt also
modified, that any 1gst wages pald
outside earnings.

The Organization argues that the Carrisr fziled to that
Claimant viclated the rule as charged and/or _that if had
committed & wviclation, that dismissal was#'the approvriate
discip_ine Zor such offense. It points ou: that neither Carrier
witness coulid offer an exact explanation of what cnstitutes

=

fne Crganization reijects The asserxtion That “r

is anything that is not walking. It ciies a dictionary ds

cf running as “to move swiftly on foof 8o that both feet lzave

ground during each stride” arnd arguses that th :

did nof scrib imant’s movements in  chat  way

Organi ; nten - Cilaimant should ot be punisied
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DISCUSSION AND ANALYSIS: Tre ceniral guestion presented in t!
n

case 1s wnether the Caxrier proved, by substantial evidence in th
I the Carrier’

record, that Claimant was “running” in vicla=ion o
rileg, Tne 3eaxc concliages that the Carri
prove thnat Claimant conducted a

the rails, but did not prove

{2, (b
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a2 railr g Loeg
i1s nazardous in sucnh 20 2OViro
unevan terrain, slick surface
potential for injuries. Sim
reco that the Carrier has
bena r m

like’
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The record evidencs, including Claimant’s own testimony
indicazes that ne was moving guickly through the vard and trhat, at
cne poinI, he executed a “high step” in orgdaer Lo Cross
raiis. The record does not suggest t emergency existed,
althougn Claimant testified that =nis tep was to avecid
Cripping. Zt is unclear whether ne re needed te avelid
tripping if he had not 2een moving so Thus, Claimant’'s
moverents - swift and with uncertain footing - consti=zured liftine
psoth feet, even if it was not = full r yYun, within thé
dictionary definition. A

The COrganization assertis that “running” has rnot been defined

loyees nave whas consticute

.
[
argument Ignores th

in rnon-serexasncy




Tre recoxd nere, nowever, Indicates that Claimant’s behavicr
does ot rise to he lavel of =eckiess. ¥ocre to the poin:,
Claimant’s conduct ig no:i proven to have comgtituted running; thus
nis conduct was not a “Deadly Sin” ard modification to the cenalty
is warranted, The ¢ i ; to tanlish
Claimant as being b : i C kesping
with the thrust of the rule and Claimant’s obligaticn to work
safely, the Board Ifinds that & period of substantial suspension
without pay is an appropriats corrective, rather than punitive,
Dena.ty In Zight of Claimant’s short service and previoue Level
3 S susp ion 1 & purposse cf
o3 < e :
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V. David vaughn, Neutral] Member
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RIZ D roctan

R. L. ¥Afckeau

Organization Member




